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Nobel House 
17 John Smith Square  
London SW1P 3JR       9th February 2012 
 
Ms Fiona Marshall Acting Secy 
 
Dear Ms Marshall, 
 
  Communication to the Aarhus Convention Compliance Committee 
   Concerning compliance by the United Kingdom 
 
 
 Thank you for your letter of 20th January 2012. Our response will be finalised this weekend 
by Dr Lloyd who will post and email it on Monday.  Meanwhile, in amplification of my necessarily 
brief  response to your request of 21st Novenber 2011, and consequent to the discussions  at the 
Geneva meeting, I now provide a more precise list of the provisions of the Aarhus Convention that 
we consider have been breached by the City of Edinburgh Council, and the reason for each 
allegation. 
 
 The alleged breaches are set out in the annex to this letter, and I trust these will be of 
assistance to the Compliance Committee in their deliberations. 
 
 
    Yours Sincerely, 
 
 
 
 
 
 
 
 
 
    Alistair MacIntosh  on behalf of the Moray Feu Traffic Subcommittee 
 
 
 
 
 
 
 
 



 
 
 
ANNEX 
 
       Provisions of the Aarhus Convention Alleged to have been Breached 
     (Edinburgh Trams) 
 
Article 1 Objective  
 
  By moving the main city centre traffic route from an established 6 lane commercial 
highway, bounded on one side by retail shopping premises and on the other by extensive public 
gardens, into a historic residential area built around1823, the City of Edinburgh Council (CEC) will 
permanently harm the health & wellbeing of residents without having guaranteed these residents 
adequate rights of access to information, public participation in decision making, and access to 
justice in relation to their living environment, and thus is in violation of Article 1 
 
Article 3  General Provisions  
 
Para 1  By ammending the Traffic Regulation Order regulations in 2008 to remove the 
established requirement for a full Public Hearing before an independent government reporter in the 
event of significant public objections, the Scottish Government, and in this case it's agent the CEC, 
is in breech of Article 3 para 1of the Aarhus Convention by failing to provide affordable access to 
justice - in this case where the Trams Bill, preceded by a restricted Parliamentary Hearing, was 
enacted before the environmental impact on the residental public was either admitted or fully 
known.  
 
Para 2  Contrary to assisting the public, the officials of the CEC have hindered and failed to 
provide environmental information when this was deemed to adversely impinge on CEC's 
established plans for implimentation of the trams scheme. 
 
Para 3  Contrary to promoting environmental education and awareness among the public, the 
CEC has endeavoured to withhold pertinent environmental information from the public, even when 
this has been requested. This is well documented and is clearly evident in the objections presented 
by DEFRA in Annex 5 to their response to this complaint.. 
 
Article 4  Access to Environmental Information 
 
Para 1  Contrary to the requirement to make environmental information available to affected 
residents, the CEC has ceased to supply requested data on traffic pollution which they hold in a 
form appropriate to enable residents to assess pollution levels to which they have been, and will be 
permanently subjected, in a timeframe that would allow representations to be made during the 
decision making process. 
 This refusal by CEC is not justified under the exclusions set down in sub paras 1b, 3a, 3b,3c 
(see below under para 6), 4a, 4b, 4c, 4d, 4e, 4f, 4g, 4h, or 5. 
 
Para 6   Two types of data held by the CEC on nitrogen dioxide (NO2)  traffic emissons in 
and adjacent to the Moray Feu, are now being withheld from residents: previously supplied 
continuously-recorded data from the edge of the Feu -  which parallel residents' own recordings 
within the Feu - are now being withheld following their use by residents in demonstrating pollution 
levels to which they are being subjected; and monthly sampling measurements of NO2 have also 
been halted for similar reasons, with the claim of 'material in the course of completion' - Article 4 



para 3b. However, this claim refers to a particular presentational form of corrected data required for 
national comparison, and not to the raw data requested by residents concerned about their own 
health and welfare which could be supplied under Article 4 para 6. 
 
Article 5  Collection and Dissemination of Environmental Information 
 
Para 1c The proposal to permanently transfer the main city centre traffic route  from the city's 
principal retail street - previously identified by CEC as posing a pollution threat to transient 
shoppers - into an established residential area, clearly carries an imminent threat to  health and 
environment of these residents. However this threat was treated by the CEC as of low priority to be 
dealt with after completion of the tram scheme, as a 'wider area issue' of no immediate importance. 
No information on health hazards or their mitigation was disseminated by the CEC. 
 
Para 2  Contrary to the requirement for the availability of accessible and transparent 
information on this major environmental change, no line diagram of the proposed permanent 
rerouting of general traffic through this residential area has been distributed to the public affected. 
As a result of this, most of the local & wider population of Edinburgh have been allowed to falsely 
believe that traffic would return to previous routes when the tram system became operational. 
 
Article 6  Public Participation in Decision Making 
 
Para 1b The significant environmental consequences of the Edinburgh Trams scheme are 
such as to invoke application of the provisions of Aarhus Convention, but these have not been 
properly met. 
 
Para 2  The public affected by the planned environmental degradation of their residential 
environment by the Trams scheme were not informed in an adequate, timely, and effective manner, 
of the nature and probable consequences of the decisions leading to the bulk clearance of general 
traffic from the proposed tram route, and it's transfer into adjacent residential areas. 
 
Paras 3 & 4 By promoting and causing the enactment of the parliamentary enabling Trams Bill, 
without admitting probable key environmental consequences, the CEC caused the relevent public to 
be denied the opportunity to participate effectively in the early decision making process while all 
options were open. 
 
Para 6   Contrary to providing the public concerned with information related to the decision  
making process, at the critical Parliamentary Hearing in 2005 prior to enactment of the Trams Bill, 
the probable and significant effects on the city centre residential environment which were identified 
to that Hearing by the local community chairmen, were in fact denied by the agent of the CEC, and 
are even now not being described or admitted by the CEC. 
 
Para 7  In view of the fact that the CEC was originator, applicant, and sponsor of the Trams 
scheme, it is contended that it was inappropriate to refuse to hold a Public Hearing of  the 434 
objections before an independent arbitor, as had been mandatory prior to the TRO regulations 
ammendment of 2008, and moreover remained optional. 
 
Para 8  Whilst the public were invited to submit in writing, comments or objections relevent 
to the streets forming the route of the tram, issues beyond these streets - such as traffic displacement 
into adjacent residential streets - were designated as 'wider area issues' that would only be 
considered after the tram system had been completed and been running for some time. Moreover, 
CEC officials recommended to the decision making committee of the Council that “comments and 
objections [were to be] noted but no immediate action [was be] taken and that the [Traffic] Orders 



[should be] made as published” (Edinburgh Tram Traffic Order (TRO) of 22nd September 2009). 
Due account was not therefore taken of the outcome of public participation in the decision to make 
this order. 
 
Para 10 Notwithstanding the fact that the need to clear all general traffic from the tram route 
was either established or probable at the time of the parliamentary hearing, the CEC's claim that this 
was discovered only in 2008 during detailed design would itself constitute a reconsideration or 
update requiring the full provisions of Article 6 to be reapplied. 
 
Article 9  Access to Justice 
 
Para 2  As members of the public having sufficient interest by dwelling in the residential 
area of the city centre to which the main traffic route has been diverted in order to facilitate the tram 
scheme, Moray Feuars have been denied access to a review procedure before a court of law or 
another independent and impartial body established by law to challenge the substance and merits of 
the decision to introduce this traffic diversion.  
 This denial is firstly due to the removal in 2008 by the Scottish Government of the previous  
mandatory requirement for a free-of-charge Public Hearing before an independent  arbiter in such 
circumstances; secondly to the failure of the CEC to exercise it's option to hold such a Hearing; and 
lastly to the prohibitive cost of a Judicial Review before a court of law. The secondary option taken 
by Feuars of applying to the Scottish Public Services Ombudsman falls in effect, critically short of 
the aforementioned options in that it is restricted to the consideration of procedure.. 
 
Para 4  The cost of a Judicial Review has been estimated to entail a basic cost of around 
£60,000 with no guaranteed limit on other-party costs awarded. In the recent case of Uprichard vs 
the Scottish Government regarding potential harm to the environment of the small Scottish town of 
St Andrews, the court awarded the costs of both Government and Local Authority against Miss 
Uprichard, raising her total liability to £173,000. Such potential costs effectively precluded the use 
of  this court procedure by Moray Feu residents. 
 The prohibitive level of potential costs is now admitted in a consultative paper entitled   
“Legal Challenges to Decisions by Public Authorities under the Public Participation Directive 
2003/35/EC: A Consultation” issued by the Scottish Government and dated January 2012. This is 
available at www.scotland.gov.uk 
 
 
 
 
 
. 


